PROPOSED AMENDMENTS TO THE FEDERAL RULES OF BANKRUPTCY PROCEDURE Aug. & Oct. 2005
ADOPTED ASLOCAL RULES effective October 17, 2005 by General Order 110

Rule6011. Disposal of Patient Recordsin Health Care Business Case

(2) NOTICE BY PUBLICATION UNDER 8 351(1)(A). A notice regarding the claiming or

disposing of patient records under 8 351(1)(A) shall not identify patients by name or other

identifying information, but shall:

(1) identify with particularity the health care facility whose patient records the trustee

proposes to destroy;

(2) state the name, address, telephone number, email address, and website, if any, of a

person from whom information about the patient records may be obtained and how those records

may be clamed; and

(3) state the date by which patient records must be claimed, and that if they are not so

claimed the records will be destroyed.

(b) NOTICE BY MAIL UNDER § 351(1)(B). Subject to applicable nonbankuptcy law

relating to patient privacy, a notice regarding the claiming or disposing of patient records under

8§ 351(1)(B) shall, in addition to including the information in subdivision (a), direct that a

patient’s family member or other representative who receives the notice inform the patient of the

notice, and be mailed to the patient and any family member or other contact person whose name

and address have been given to the trustee or the debtor for the purpose of providing information

regarding the patient’ s heath care, and to insurance companies known to have provided health

care insurance to the patient.

(c) PROOF OF COMPLIANCE WITH NOTICE REQUIREMENT. Unless the court orders

the trustee to file proof of compliance with 8§ 351(1)(B) under sedl, the trustee shall not file, but




shall maintain, the proof of compliance for areasonable time.

(d) REPORT OF DESTRUCTION OF RECORDS. The trustee shall file, not later than 30

days after the destruction of patient records under 8 351(3), areport certifying that the unclaimed

records have been destroyed and explaining the method used to effect the destruction. The report

shall not identify patients by name or other identifying information.

Rule6011 COMMITTEE NOTE

Thisruleisnew. It implements 8§ 351(1), which was added to the Code in 2005. That
provision requires the trustee to notify patients that their patient records will be destroyed if they
remain unclaimed for one year after the publication of a notice in an appropriate newspaper. The
Code provision also requires that individualized notice be sent to each patient and to the patient’s
family member or other contact person.

The variety of health care businesses and the range of current and former patients present
the need for flexibility in the creation and publication of the notices that will be given.
Nevertheless, there are some matters that must be included in any notice being given to patients,
their family members, and contact persons to ensure that sufficient information is provided to
these persons regarding the trustee’ s intent to dispose of patient records. Subdivision (a) of this
rule lists the minimum requirements for notices given under 8 351(1)(A), and subdivision (b)
governs the form of notices under 8 351(1)(B). Notices given under thisrule are subject to
provisions under applicable federal and state law that relate to the protection of patients' privacy,
such as the Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191
(HIPAA).

Subdivision (c) directs the trustee to maintain proof of compliance with § 351(1)(B), but
it prohibits filing the proof of compliance unless the court orders the trustee to file it under seal
because the proof of compliance may contain patient names that should or must remain
confidential.

Subdivision (d) requires the trustee to file a report with the court regarding the destruction
of patient records. This certification isintended to ensure that the trustee properly completed the
destruction process. However, because the report will be filed with the court and ordinarily will
be available to the public under § 107, the names, addresses, and other identifying information of
the patient shall not be included in the report to protect patient privacy.



